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October 18. 2006

Marlene H. Dortch, Secretary
Federal Communications Commission
9300 East Hampton Drive
Capitol Heights, MD 20743
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FCC . MA'L~OOM
-Sent Via Federal Express

DOCKET FILE GOPY OntOIN",
_1,_

RE: Broadcast and Other Media Ownership Rules: MB Docket No. 06-121; MB Docket No.
02-277; MM Docket No. 01-235; MM Docket No. 01-317; MM Docket No. 00-244

Dear Ms. Dortch.

Ene] osed please find one original and 12 copies of comments by The Media Institute in the
above-referenced matter, each consisting of two pages with an attached eight-page issue paper.

You will find the original and four copies for MB Docket No. 06-121, plus two additional copies
for each of the other four dockets.

These comments are filed in accordance with the filing procedures outlined in para. 37 of the
Further Notice of Proposed Rule Making, FCC 06-93, dated July 24, 2006.

Sincerely,

Richard T. Ka r
Vice President
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In the Matter of

2006 Quadrennial Regulatory Review - Review of
the Commission's Broadcast Ownership Rules and
Other Rules Adopted Pursuant to Section 202 of
the Telecommunications Act of 1996

2002 Biennial Regulatory Review - Review of the
Commission's Broadcast Ownership Rules and
Other Rules Adopted Pursuant to Section 202 of
the Telecommunications Act of 1996

Cross-Ownership of Broadcast Stations and
Newspapers

Rules and Policies Concerning Multiple Ownership
of Radio Broadcast Stations in Local Markets

Definition of Radio Markets
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MB Docket No. 06-121

MB Docket No. 02-277

MM Docket No. 01-235

MM Docket No. 01-317

MM Docket No. 00-244

COMMENTS OF THE MEDIA INSTITUTE

The Media Institute appreciates the opportunity to comment in response to the Further

Notice of Proposed Rule Making (July 24, 2006) regarding the above-captioned proceedings

dealing with the Commission's Broadcast Ownership Rules and related rules.

We are submitting our comments in the form of the attached issue paper titled "Media

Consolidation, Regulation, and the Road Ahead" by Richard T. Kaplar and Patrick D. Maines.'

The Media Institute released this publication in 2006 as a Policy Views issue paper. The paper

1 Richard T. Kaplar and Patrick D. Maines, "Media Consolidation, Regulation, and the Road Ahead,"
Policy Views [issue paper] (Washington, D.C.: The Media Institute, 2006), available online at
<http://www.mediainstitute.org/issue_papers/>.
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examines the FCC's conceptual regulatory approach to media ownership and consolidation in the

current media environment, with a special emphasis on the newspaperlbroadcast cross ownership

rule and multiple ownership of radio stations in local markets. We hope this paper is helpful to

the Commission as it considers regulatory changes in these areas.

R full s bmitted,

October 18, 2006

THE MEDIA INSTITUTE
Suite 503
2300 Clarendon Blvd.
Arlington, VA 2220 I
703-243-5700
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Media Consolidation, Regulation,
and the Road Ahead
Richard T. Kaplar and Patrick D. Maines

The year 2006 will mark the 10-year anniversary
of the last major overhaul of communications

law in this country. Ten years is not a long
time by many measures - after all, Congress's
previous body of communications law lasted 62

years, from 1934 to 1996. But in a digital age when
computing power is said to double every 18 months,
10 years is an eternity. And technology - this digital
technology to be precise - is driving today's media
at a faster pace and in more directions than ever.

It is no wonder, then, that the
Telecommunications Refonm Act of 1996 is itself
ready for reform. Before lawmakers and regulators
lose themselves in the thicket of detail that is sure
to envelop them, however, let's step back and ask

some simple questions. Do policymakers see the
big picture? Do they get it? Or are their perceptions
about today's media industry (and its relation to
government) mired in another era? These aren't idle

questions; in fact, the answers will have everything to

do with the shape of the telecom industry for years

to come.
Any overhaul faces a fundamental challenge. The

communications landscape has changed drastically
in the last 10 years, and especially in the last five.

Consumers now have a broad array of choices that
include the Internet itself, Internet radio. satellite
radio, broadband video, television downloads on the
Internet, IP video from telephone companies, cell
phone video, iPods and other MP3 players, and
music download services (legal and otherwise) on the
Intemet. The dominant Internet players, Google and
Yahoo!, are both launching video services in addition

to offering voice telephony.
Much has been written about how the~e "new

media" are threatening the very existence of the
so-called "legacy" or "old media" like newspapers,
broadcast television and radio, and yes, even cable

(which has joined the ranks of "old media" in recent
years). Yet policymakers act in an oddly conflicted
way. They give lip service to the media revolution
and the explosion of new technologies, but they
regulate the old media in the same old myopic ways.

The assumptions are still the same: Broadcast

television and radio are the source of infonmation

and entertainment for most people and enjoy a
special place atop the media hierarchy (now, more
than ever, because they're "free"). Spectrum is
"scarce" and broadcasters operate against limited
competition using airwaves that "belong to the

----------_.....-.....-
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Is consolidation really bad,
or merely a rational and
necessary development
in a transformed media
environment?

welfare of the public." But is this role as the nation's

diversity cop really in the best interest of today's
media-consuming public?

Let's take a look at how we got here. The

underlying presumption is that a democratic
society functions best when its citizens are

well educated and able to make informed decisions

about the conduct of government and other matters
affecting their well-being. Diversity is an essential
ingredient in this process because it leads to a pool

of ideas both large in quantity
and wide ranging in quality.

The listener is thus well
served if he or she has a wide
selection of viewpoints to

weigh, and from which to
choose, in this "marketplace
of ideas," The system of_._IIiIIi ilJrollli_1IIIll,1lI1'i11li1_1IIIll llillillillillil:i regulation that persists to this

day can be traced to
lawmakers and small broadcasters in the 1920s who

feared that AT&Ts proposed common carrier model
for spectrum use, called "toll broadcasting," would
result in AT&T having both monopoly power and
editorial control over the airwaves. Neither prospect
would bode well for diversity.

The government rejected AT&Ts proposal.

concluding that a marketplace approach could not
be trusted to serve the public interest. Instead,
government would control the airwaves, and would
enforce diversity by choosing who could speak and

who could not speak as a broadcaster. This, of

course, implied a government role in controlling

program content, at least to the extent that

government would award licenses to some and not
others based on the viewpoints they could be

expected to express on the air.
The FCC subsequently expanded the notion

of diversity to include three distinct categories:
"viewpoint diversity" (the marketplace of ideas

public," so must be controlled by the government.

(Cable 1V doesn't use airwaves, but gets regulated

anyway because it comes out of the same box in

the living room.) Given this limited playing field,

government must do everything it can to make sure

that as many speakers as possible get a chance to
speak. And then there's the "public interest," always
vague and ever amorphous, which provides the

raison d'etre for all of these regulatoI)' gymnastics.

EveI)' one of these assumptions needs to be
challenged. For the purposes of this paper, however,

we will focus on only one that
has become the mantra of

regulators and media activists
alike: "M edia consolidation is

bad and must be limited by
the government." But wait a
minute - is consolidation
(or"concentration") really
bad, or merely a rational and
necessaI)' development in
today's transformed media environment? In an

economy where virtually eveI)' major industI)' has
seen a trend toward fewer but larger companies, it is

hard to fathom why the media industI)' should be
any different. Might not consolidation actually be
helpful in creating a stronger (and, paradoxically,

more diverse) industI)' that could ultimately serve
the public better?

In the eyes of government regulators,

consolidation is bad because it appears to be the
opposite of "diversity," which policymakers view as a

highly desirable characteristic of media. The Federal

Communications Commission has made a mission
of promoting this diversity goal for more than 70

years. In a variety of ways, the FCC has relentlessly
attempted to apply the diversity principle enunciated

by the U.S. Supreme Court in Associated Press v.
United States, 326 U.S. 1,20 (945), that "the

widest possible dissemination of information from
diverse and antagonistic sources is essential to the

,,__,.,'"w............ ,...,., "'Z;;;;;QJl4l;·'
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Diversity is best attained by
cultivating a large, robust,
and competitive media
industry - not by restricting
competitiveness.

1 I

discussed above); "source
diversity" (multiple owners of

media outlets in a market­

call it "ownership diversity");

and "outlet diversity" (different
types of media in a market,

e,g" radio, television, and
newspapers), The problem in

a nutshell is that today's media
marketplace is an extremely competitive

environment from an economic standpoint.
However, the government still attempts to regulate
one sector of that market to achieve a policy goal;
that is, government regulates the "old" broadcast
media to achieve the goal of viewpoint diversity.

Here's how it works. Short of becoming a
programmer itself, or engaging in blatant and
egregious censorship, the FCC does not have a legal
way to mandate viewpoint diversity directly, That

would require the type of pervasive and absolute
authority over programming decisions long
proscribed by statute, Thus the FCC does the next
best thing, It mandates ownership diversity as a
proxy for viewpoint diversity. The Commission
assumes that different owners will bring different
editorial voices to the airwaves, resulting in diversity
of viewpoints, But of course there is no guarantee

that the Commission's carefully chosen entrants
will actually speak with different voices, or that
commonly owned entrants will speak with the same
voice, Moreover, the FCC is setting the parameters

of media competitiveness by choosing the
competitors, There was a time when this system,

despite its obvious flaws, worked reasonably well.
But it was a time when broadcasting was the only

electronic media game in town,
Today, however, these old media have to play by

the government's rules at a time when they must
compete with a much broader range of unregulated
media (which, by the way, should stay unregulated),
The oft-invoked "level playing field" is anything but

e

level these days, If government

control over market ent!), and

business practices cripples old

media to the point of being
unable to compete, they will
fail. This failure-by-regulation

obviously distorts the
economic workings of the
media marketplace, But it also

defeats the FCC's paramount policy goal of diversity,

because it drives media speakers out of the market,
Clearly, diversity is best attained by cultivating a
large, robust, and competitive media industry- not

by restricting the competitiveness of one important
sector of that indust!)', The marketplace will provide
ample diversity if allowed to work

To their credit, the FCC and Congress have

recognized this from time to time and have repealed
regulations that stifled competition, The FCC, for
example, repealed the Fairness Doctrine in 1987,
citing the "explosive growth" in media, This doctrine
had required broadcasters to devote a reasonable
percentage of time to the presentation of public
issues, and to provide a reasonable opportunity for
presenting contrasting views on controversial issues
of public importance, The Commission also
repealed the financial interest and syndication rules
and the prime-time access rule, The "fin/syn" rules

prohibited the major TV networks from owning
programming they obtained from outside sources,
and from syndicating programming in the United
States, The prime-time access rule reserved the
7-8 p,m, time slot for non-network programming,

In addition, the FCC eased the "one-to-a­

market" rule to allow common ownership of a TV

station, AM, and FM radio station in markets of a

certain size, and it progressively raised the cap on
the number of television and radio stations one
entity could own nationally, Congress, meanwhile,
repealed the cap on the number of stations one
entity could own nationally; repealed the statuto!)'

--_. ----,-"._--~-,,----,,-""----------------.----
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Today, media scarcity by
any definition has long
since vanished, eliminating
any need for the government
to impose diversity.

ban on cablelbroadcast cross ownership; directed
the FCC to repeal its ban on cable/network
cross ownership; and repealed the statutoI)'
ban on telephone companies competing with
cable companies.

Conversely, however, policymakers have decided
to retain other anti-competitive rules. And at times
even the courts have entered the fray, thwarting
attempts to relax ownership restrictions. One
example is the duopoly rule, which originally
prohibited one entity from owning two television
stations in a market. Amended versions have been
bouncing between the FCC and the D.C. Circuit,
and now the Third Circuit, since 1999.

Another is the newspaperlbroadcast cross
ownership rule. This measure, in effect since
1975, prohibits one entity from owning both

a newspaper and a broadcast outlet in the same
market. Here is a perfect
example of "old school"
thinking that prevents two
types of old media from
enjoying economies of scale
and synergies that could make
both more competitive and
more sound financially. Once
again, the quest for diversity
was the motivating factor. As

the Commission put it when it commenced the
cross ownership rulemaking in 1970:

'We have long been concemed with the
particular problem of newspaper-broadcast joint
control as an important factor in the overall attempt
to secure diversity in the control of broadcast
facilities. It has now become clear that the most
significant aspect of the problem is the common
control of television stations and newspapers of
general circulation...."

Of course, the FCC had not always viewed this
as a problem. In the early 1950s, the Commission

actively sought out newspaper publishers who would
like to receive television broadcast licenses, believing
the publishers especially qualified because of their
journalistic expertise and community stature. So if
there ever was a "problem" here, it was largely of the
FCC's own making.

Nonetheless, once the rule was in effect it took
on a life of its own, proving much more durable than
other media prohibitions that gradually fell by the
wayside. This was, in no small way, a direct reflection
of congressional will. After the FCC repealed the
Fairness Doctrine in 1987 and the Commission
was looking a bit too deregulatol)' to some on
Capitol Hill, Congress enacted a provision in FCC
appropriations legislation in 1988 prohibiting the
FCC from spending money on reviewing or
repealing the newspaperlbroadcast cross ownership
ban. That spending prohibition was finally repealed
in the 1996 Telecom Act.

However, repeal of the
cross ownership ban was far
from imminent, or certain.
During the tenure of
Chainnan Michael Powell, the
FCC did adopt a liberalized
scheme of ownership
regulations for medium and
large markets. But the
Commission never, as a

separate item, voted to repeal the newspaper cross­
ownership rule entirely. Even the revamped scheme
was met by a hailstonn of opposition from Congress,
and a federal appeals court in Philadelphia issued an
order staying implementation of the new rules.

But why? Market conditions in 1975 were
nothing like they are today, or were in 1996, or even
in 1988. In the mid-1970s, the "big three" networks
ruled the airwaves, UHF TV was barely a force, and
cable was little more than a community antenna
hookup that brought in distant broadcast signals.
Home computers did not exist, and the Internet as

_ ..........m .... ,.....""''"We Z
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Now, however, it is very
much in the interest of
multiple-station owners to
strive for as much viewpoint
diversity as possible.

we know it had not been invented. Consumer

electronics had yet to feel the impact of digital
technology. Everything was "analog," although no
one called it by that name then. Today, in contrast,

media "scarcity" by any definition has long since
vanished, eliminating any need for the govemment
to impose diversity.

Maintaining a pointless
rule, however, clearly has a

strong negative impact on

competition. Just among the
old media, the playing field is
tilted steeply against those
who would like to own a
newspaper and a broadcast

outlet in the same market.
These entities are now at a

competitive disadvantage vis-a-vis common
owners of newspapers and cable systems, television
and radio stations, and television stations and
cable systems - not to mention the owners of
"grandfathered" newspaperlbroadcast combinations.
(Interestingly enough, studies have shown that
these grandfathered combinations tend to produce
journalism of higher quality, precisely because the
cross-owned outlets can draw on each other's
resources.) And to the extent that a media company
is less robust financially because of the newspaper/

broadcast ban, it is less able to compete with
companies offering new media products and
services, or combinations of old and new media.

The radio industry is another "old medium"

struggling to compete, not only against myriad
new technologies for delivering music and

entertainment, but against government regulations

that threaten the economic viability of radio
operators. In today's highly competitive media
environment, however, any player that can't achieve

its optimal economic potential may be marked for
ultimate extinction.

Congress recognized this to a certain degree in

the 1996 Telecom Act, when it eliminated the cap
on the number of radio stations that one company
could own nationally. Congress was still concerned

about promoting diversity, but since radio historically
had been a local medium, removing the national cap
could spur economic growth without threatening

local diversity. To be sure
that this diversity was still

protected, however, Congress
set limits on the number of
stations that one company
could own in a market,
depending on the market's
size. In the largest markets,

one company could own four
AM and four FM stations.

Ten years ago, this seemed like a reasonable way to
preserve local diversity while giving station owners
room for some growth.

Here again, however, the landscape has changed
drastically. Local broadcast radio faces its most
direct challenge today from satellite radio, which
was not a factor in 1996. The two satellite providers,
XM Radio and Sirius, are already experiencing
huge growth and are poised for more in the next
few years. In 2005, the number of XM Radio
subscribers jumped 84 percent, from 3.2 million to
5.9 million. Sirius went from 1.1 million subscribers
to 3.3 million - a gain of 190 percent in only one
year. Analysts predict the two satellite services will
reach 20 million subscribers by 2009. Broadcast
radio is also facing competition from iPods and

downloadable "podcasts," cell phones that can
download music, and music services offered by

Internet, cable, and DBS operators.
In this dynamic and competitive environment, it

is quaint indeed to think that over-the-air radio will

remain the province of mom-and-pop stations. Some
single-owner stations will of course survive, either
because they fill a unique programming niche in

...
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Whats happening is that
economic market forces
are deconstmcting the
American radio mythology
of the 20th century.

their market, or because their owners are content
with the slim profit margins that would bedevil
corporate number crunchers. In an age of large
broadcast groups, national satellite radio, and other
big-scale competitors, however, mom-and-pop
stations will be the exception
rather than the rule. What will
this mean for diversity?

What we are seeing here
is a paradigm shift that the
FCC has been slow to grasp.
In the old days, when many
broadcasters owned only one
station, the FCC might be
forgiven if it believed that each
owner was possessed of only one viewpoint and
that more owners meant more viewpoints. Now,
however, it is very much in the interest of multiple­
station owners to strive for as much viewpoint
diversity as possible.

Consider a company that owns eight stations in
one market (the current maximum allowed). If all
eight stations were known for programs that were
politically conservative, for example, the owner
would be missing all of the listeners who might be
interested in liberal or moderate viewpoints. It would
make far more sense for that owner to devote one or
two stations to conservative viewpoints, one or two
to liberal viewpoints, and so forth, to appeal to the
greatest number of listeners. Since there are only a
fixed number of listeners in each market, a multiple­
station owner can attract more of those listeners by

offering a more diverse (rather than less diverse)
array of viewpoints among its stations.

The corollary is that the measure of success has
changed as well. Broadcast radio stations still exist

primarily to (1) give listeners what they want to hear;
and (2) serve the needs of their local communities.
The radio stations that are most successful at
doing this, i.e., at meeting their "public interest"
obligations, will be the ones most likely to prosper

financially. Thus, the incentive to serve their markets

and meet these obligations is economic, especially
for national multiple-station owners that may be
publicly traded and subject to high shareholder
expectations. Success is measured by achieving a

profitable bottom line, not by
achieving some sort of
"thought control" or political
dominance of a radio market.

The FCC's old paradigm
for viewpoint diversity, on the
other hand, is based precisely
on trying to prevent this kind
of thought control. In today's
multiple-station environment

this old paradigm is irrelevant and senseless. How
long would shareholders tolerate declining stock
prices even if a multiple-station owner "controlled"
political thought in a market (as if such a thing were
possible anyway)?

In any event, the type of diversity that may be
of paramount interest to many radio listeners today
is not viewpoint diversity, but format diversity. And
here too diversity has flourished, thanks in large
part to multiple-station owners. The concept is the
same: An owner of several stations in a market will
want to program a wide variety of formats to
capture as many listeners in that market as possible.
Since the 1996 Telecom Act raised the cap on local
station ownership, for example, the number of
music formats has more than doubled. And once
again, the reward for giving listeners the kind of
music and other programming they want to hear is
economic success.

What's happening is that economic market
forces are deconstructing the American
radio mythology of the 20th century,

which took root in the 1920s. In its purest form,
this mythology stated that every local radio market
would be filled with many stations, each owned by a

-- -- -~-----~------_._-- ---------
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An unfettered media
marketplace will provide
more than enough
diversity, especially in
an environment of
multiple-station owners.

part to perpetuate the "diversity" part of the

mythology even as it hampers the competitiveness
of station owners.

The fact that old media are being hamstrung

by government regulation has not gone unnoticed
by either advertisers or Wall Street. Radio captures
about 8 percent of advertising dollars, a figure that
hasn't changed since 1980. The chances of radio

maintaining its 8 percent share are in doubt,
moreover, because radio has been losing listeners

to other media-and
fewer listeners mean fewer
dollars from advertisers.
Wall Street has been
decidedly bearish. A
Lehman Brothers report in
early 2005, for example,
lowered an earlier
prediction of radio's

ilWllll__IiZZlZlIZZ1IIi'_ZllliitlZZl__IZPllllfiZl__'.ZliillZl uz long-term growth from

4 percent to a tepid

2.5 percent. Advertising on the unregulated
Internet, meanwhile, is exploding. A study by
PriceWaterhouseCoopers released in Janumy 2006
finds that online advertising in the third quarter of
2005 amounted to $3.1 billion, up a full 33 percent
over the same period a year earlier. And online

video advertising grew a remarkable 175 percent
in 2005.

One need only look at the stock charts of
unregulated media companies like Google or eBay,
or at the market caps of satellite radio entrant

Sirius vs. broadcaster Clear Channel, to see where
investors are placing their bets. With revenue of only

$1875 million, Sirius has a market cap, as this is
written, of just under $8 billion; Clear Channel
Communications, with revenue of about $9.3 billion,

has a market cap of $16 billion. In other words, even
though Clear Channel has revenue that is 50 times
greater than that of Sirius, its market cap is barely

twice as large.

competition has changed the
unspoken part of the mythology.

By the early 1990s, 60 percent of radio stations
were in the red. Congress addressed that situation
in the 1996 Telecom Act by increasing the number

of radio stations that one company could own in a
market - thereby deconstructing the mythology still
further. Faced with unprecedented competition
from new and old media alike, today's individual
radio station is not the money machine it once was.

Paradoxically, however, Congress and the FCC
want to perpetuate the American radio mythology,
even if it means seriously wounding or even killing

broadcast radio in the process. Government
regulators still impose public interest obligations
on radio broadcasters but not on satellite,
wireless, or Internet providers. The same is true of
indecency regulations. Meanwhile, the FCC still
views itself as the defender of "localism" and the

arbiter of diversity, even though both are now
driven by market forces. And Congress, by keeping
caps on local radio station ownership, does its

different owner speaking with a unique voice,

thereby creating a patchwork of diversity Moreover,
these stations would focus on local news and public

affairs, would air public service announcements,
would broadcast emergency information, and would
serve the public interest in other ways prescribed by

their federal overseers. The unspoken part of the
mythology was that, because the federal govemment
would limit market entry to only a relative handful

of players, and because broadcast radio had a
unique lock on its audience,
station owners would do quite
well financially In fact, a radio

station license would be valued
by those in the know as a license

to print money.
But the mythology is

crumbling, and has been for
some time. Economic

m u
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Conclusion. Congress and the FCC need
to step back and look at the big picture of

today's media environment. They are placing
the old media-newspapers, television, radio-at a

competitive disadvantage vis-a-vis new media and
technologies by continuing to regulate the old media
in the same old ways. First, policymakers must
realize that they no longer need to be the media's

diversity police. An unfettered media marketplace
will provide more than enough diversity, especially
in an environment of multiple-station owners. The

old regulatory paradigm geared toward preventing
thought control has become irrelevant. Next,
policymakers need to foster a more robust economic

climate by easing restrictions that apply solely to the
old media.

Here are two concrete suggestions: (1) Congress
should direct the FCC to repeal the newspaper/
broadcast cross ownership rule. Thirty years of

experience with the grandfathered newspaper/
broadcast combinations shows that we have
nothing to lose; in fact, we will probably gain better

journalism. (2) Congress should ease restrictions to
allow some further consolidation of radio ownership.
A proposal offered by one multiple-station owner, for
instance, would raise the local ownership cap from

eight to 10 radio stations in the nine markets with 60
or more stations. It would also raise the cap from

eight to 12 stations in the seven markets with 75 or
more stations. This strikes US as a reasonable and

even conservative adjustment that would allow such
group owners to take more programming risks, boost
diversity, and serve their markets better. The same
principle should be applied to television
ownership- including smaller markets, where TV

stations are giving up their local news in alarming
numbers because they can't afford it, and their

owners can't merge with other local station owners
to gain the needed economies of scale. It should
come as no surprise that benefits such as better

journalism and more program diversity go hand-in­
hand with a healthy bottom line.

If Congress and the FCC are truly concerned

about the media they regulate, they must be
concerned first and foremost with the economic
viability and competitive strength of those media.
Policymakers who fail to grasp this essential truth,
and who continue to impose burdensome and
even ruinous regulations on this one sector of the
communications industry, may be remembered
for having turned our old media into relics of a

bygone era.
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